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The IRS’ New Attack on the Rich:  
Charitable Deductions 
It appears that the Internal Revenue Service (IRS) 
is looking for more revenue and has found what it 
thinks is fertile ground for collecting it: charitable 
income tax deductions. In serving over 300 client 
families, our advisors have indicated that they are 
seeing an “uptick” in audits for their clients’ income 
tax returns (Form 1040) and one of the key items 
of interest to the IRS appears to be if their clients’ 
charitable deductions are valid. It was not long ago 
when we first heard that the IRS soon would be 
increasing its focus upon the “rich” via its heightened 
scrutiny and auditing of returns for individuals who 
have $10MM or more in income.1 It appears that this 
emerging trend is now in full swing.

The Importance of Adequate Substantiation2 
In the last few years, the IRS has won some decisive 
victories at taxpayer expense in cases where the 
litigated issue revolved around charitable deductions 
and the validity of the required substantiation for 
a taxpayer to claim such a deduction. The primary 
recurring challenges have been: 

1. if the taxpayer obtained the requisite gift 
substantiation letter from the receiving charitable 
organization;

2. if that letter was provided “contemporaneously” 
(with respect to the charitable deduction rules, 
“contemporaneous” means that the substantiation 
letter has to be in hand on or before the earlier 
of the date on which the taxpayer files the return 
for the taxable year in which the contribution was 
made, or by the due date (including extensions) 
for filing such return. IRC 170(F)(8)(C)); and

3. if such letter had the required language to support 
the deduction.

IRS Sections 170(F)(8)(A) and (B) disallow deductions 
for any contribution of $250 or more unless the 
taxpayer substantiates the contribution by his or her 
receipt of contemporaneous written acknowledgment 
of the contribution from the donee organization. 
To be valid, this letter must include the following 
information:

i. The amount of cash and a description (but not 
value) of any property other than cash contributed.

ii. A statement as to whether the donee organization 
provided any goods or services in consideration, 
in whole or in part, for any property described in 
clause (i).

iii. A description and good faith estimate of the 
value of any goods or services referred to in 
clause (ii) or, if such goods or services consist solely 
of intangible religious benefits, a statement to  
that effect.
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The Current Landscape 
In Durden v. Commissioner, T.C. Memo. 2012-140, the 
taxpayers made cash donations to their church. The 
initial acknowledgement letter they received did not 
state whether goods or services were provided in 
exchange for the gift. A second letter corrected this, 
but was not “contemporaneous” as required by IRC 
170(F)(8)(C). The taxpayers’ deduction was denied 
and penalties were imposed.  

In Cohan v. Commissioner, T.C. Memo. 2012-8, the 
taxpayers donated real property interests worth  
more than $4.5MM but the court found they were  
not entitled to a charitable contribution deduction 
because of insufficient substantiation. The gift 
substantiation letter provided by the donee 
organization did not accurately describe all 
consideration provided to the donor.  

These are just a couple of the cases that taxpayers 
have lost in the last few years and both suggest that 
the IRS may be willing to go to court to disallow 
deductions where the “letter of the law” has not 
been  followed. Even though courts have historically 
given some flexibility by allowing taxpayers to rely 
on the doctrine of “substantial compliance,” such 
leniency has not been granted consistently by the 
IRS or the courts in the past and it would appear 
even less so now. 

Educating Yourself and Your Donee Organizations
Donors are not usually aware of the myriad rules 
associated with charitable gift substantiation.  
Further, many charitable organizations are not 
aware of their own compliance and reporting 
requirements. Even though these rules have been 

on the books for decades, it is not unusual for 
smaller, less sophisticated charitable organizations 
to fail in meeting the requirements to provide 
a donor with proper gift substantiation letters 
or receipts. This is particularly true in situations 
where donors are attending gala events where the 
cost of the dinner should be reflected on the gift 
receipt. Because the gala is a “fundraising event,” 
many individuals believe that the cost of the ticket 
is fully deductible. Unless the donee organization 
has properly indicated on the gift substantiation 
letter that “goods and services” in the amount of 
the cost of the dinner were provided to the donor, 
the donor likely will deduct the entire amount of 
the ticket incorrectly, instead of the net amount of 
the ticket after factoring in the cost of the dinner.  

Some organizations provide donors with gift 
receipts for gifts that have been made directly from 
the donor’s Donor-Advised Fund (“DAF”). In these 
instances, the receiving charitable organization 
actually is providing the donor an implied, second 
charitable income tax deduction since the donor 
already received a charitable income tax deduction 
when the donor transferred assets to the donor-
advised fund sponsoring organization. Yet, in 
reality, the grant from the DAF is not a gift from 
the donor at all — it is a grant from the donor-
advised sponsoring organization (which is itself a 
public charity) based on the recommendation of 
the advisor to the DAF (typically, the taxpayer). To 
correctly substantiate this gift, the taypayer would 
need to only claim and substantiate the transfer 
to the DAF. 
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Public charities such as DAF’s are not the only 
organizations that fail to provide appropriate gift 
substantiation letters. Individuals who set up 
their own private foundations and make gifts to 
such organizations often do not realize that even 
though the private foundation was created and 
funded by them personally, the foundation is still 
required to issue them a gift substantiation letter if 
they wish to be able to take the charitable income 
tax deduction. It is surprising how many gifts to 
private foundations are made without the requisite  
gift substantiation letter being provided to the 
donor/taxpayer.

DAFs as One Possible Solution 
Given the heightened scrutiny on charitable income 
tax deductions, taxpayers may want to consider 
eliminating most of the charitable donations made 
directly from the taxpayer to specific charitable 
organizations and instead, create a DAF from 
which the taxpayer (as advisor to the DAF) may 
be able to make grant recommendations to other 
charitable organizations without worrying about gift 
substantiation issues for the myriad organizations he 
or she wishes to support. Instead of making several 
charitable gifts, the taxpayer can make one gift and 

receive one gift substantiation letter for the gift to the 
DAF.  This approach is not intended to suggest that the 
taxpayer would need to reduce the level of overall 
charitable giving. The tactic would essentially just 
use the DAF as a means to reduce the administrative 
and tax compliance burdens associated with direct 
gifts. The taxpayer could make recommendations, as 
advisor, to the DAF sponsoring organization. The DAF, in 
turn, then would make grants from the taxpayer’s fund  
to the end recipients. By using the DAF as the  
primary means of benefiting favorite charitable 
organizations, the taxpayer may be able to minimize 
the risk of not obtaining the proper gift substantiation 
letter and may be able to reduce the cost and time of 
an audit by the IRS as to the charitable contribution 
deduction. It is much easier to track one gift 
substantiation receipt/letter than dozens.  

In the end, it is important to seek the tax advice 
of a seasoned advisor when contemplating all of 
the choices available in making charitable gifts. To 
learn more about the suggested approach of using a 
DAF, as well as other tactics for making meaningful  
and tax efficient gifts to charity, please contact your 
CTC Consulting | Harris myCFO advisor.

CTC Consulting | Harris myCFO is a brand name delivering investment advisory services 
through Harris myCFO, LLC, an investment adviser registered with the U.S. Securities 
and Exchange Commission and a Commodity Pool Operator registered with the National 
Futures Association; trust, deposit and loan products and services through BMO Harris 
Bank N.A., a national bank with trust powers; and trust services through BMO Delaware 
Trust Company, a Delaware limited purpose trust company. BMO Delaware Trust 
Company offers trust services only, does not offer depository, financing or other banking 
products, and is not FDIC insured. Not all products and services are available in every 
state and/or location.  
CTC Consulting | Harris myCFO also offers Family Office Services, including tax consulting 
services, through Harris myCFO, LLC. Family Office Services are not fiduciary services 
and are not subject to the Investment Advisers Act of 1940 or the rules promulgated 
thereunder.

CTC Consulting | Harris myCFO and its affiliates do not provide legal advice to clients.  
You should review your particular circumstances with your independent legal advisor.     
United States Department of Treasury Regulation Circular 230 requires that we notify 
you that this information is not intended to be tax or legal advice. This information 
cannot be used by any taxpayer for the purpose of avoiding tax penalties that may be 
imposed on the taxpayer. This information is being used to support the promotion or 
marketing of the planning strategies discussed herein. CTC Consulting | Harris myCFO 
and its affiliates do not provide legal advice to clients. You should review your particular 
circumstances with your independent legal and tax advisors. 
Investment products offered are: NOT A DEPOSIT - NOT INSURED BY THE FDIC OR ANY 
FEDERAL GOVERNMENT AGENCY - NOT GUARANTEED BY ANY BANK - MAY LOSE VALUE.

1 Percentages of taxpayers with incomes greater than $10MM who could expect an audit jumped from 18.4% in 2010 (a 73% jump from 2009) to 
27.37% for 2012. See IRS Annual Data Book for Fiscal Year 2010 and 2012. 

2 This article only covers the gift substantiation requirement and not the additional requirements for non-cash charitable contributions where 
additional documentation and/or qualified appraisals are required.


